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Norsan H. Russell - Reqoest for retroactive
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OIGEST:
the claim of 4 civilian eployn for rntrvoactive
proetiou and salary differential betW grados
CS-1i and OS-1l l.'ia may rot be allowed on the
basis that hie dutie, and renpousibitite wers

itelar to those peraot a by itdivikuls iho
wra cl.saifted at grade 0S-15 Imln or that
thM position bad or4t1naly bewA aivrtind at
grade OS-15 lvel, or that the fundiug of the
position va at ar 0$-15 Level, Sines the
record aohm that the claimemt wasa officially
appointed t0 a grade GS-14 pcsition and tbe
position was not raclassified duritng the period
of his clain.

The Defenet aupply Agency (lea) requestet an advsnce dediuc
itether Mr. forman H. Russell, a DSA Ccwtzoller, may be conhidored
tu be prmcted renrnctivtly for grade GS-L4 to C'S-IS a.d award"d
backpay for the period Hay 2D0 1968, to Octaber 21, 1973, since ha utts
perforniasg the duties of a position advertinsd at the GS-15 level dur-
tig this period.

The record Indicatea that froew Hay of 1963 to Hay 20, 1968,
Hr. Rlussell was a DUputy Comptroller at the klchaaad, Virginia,
Defeas. tamral Supply Center (f)GSC', a field activity of the USA.
Hs was classified at the grade CS-14 levtl ubile be was tpejuty Ccxnp-
troller. Oa Hay 20, 196$, the position uf Ccmptrcller of the Defense
Supply CeltAr was coonartad fEr a positiou requiriug allitary staffi%&
to ona raquiring filling by a civilisa, and Mr. Russell was appointad
Acting Ccptroller by Brigadier Genoteal Jon D. Nites. At th4s tine
Mr. Nusell retainedx his GS-14 arede level. By notificltian of per-
sonnel actlon, standatd form 50t Hr. Rwsoell wan reassigmed effectlve
February 9, 1969, fih Deputy Ccvptroller, CS-5010 to ftwaicial Harnger,
CS-505, at the grade M-14 leoel. Mr. Russell rsatined in this position
*t the grade CG-14 level until October 21, 1973, at thich tI= he was
prnmotsd to PINumclis t4aacger, CS-505, at grade CS-15 lcvel.

Hr. Rnssall argts that hia pozttion for the pertkd in=n key 20,
1968, to October 21, 1973, should be retroactively adjusted to the
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1Sade CS-15 leval, and he roquest3s the salary differantial betwvu
gt4deCU GS-14 mad GS-15 for thLs perlo". 1r. P.iasell bass. his claim

j ,avernl theories. He states that his counterparts In o-her Detfans
suppLy Aprncy CauLn were clasified at grade G&-15 levels; that hIm
duties and rssponuibilLiis after 'ktober 2Q. 1973, nra virtually

tdintical to those betvea May 20, I6$, and October 20, 1973t that
cme pos.$toem whIch ha hald at th, grade GS-14 level wn authorlied
osd fuauid by the DSA Deadquarters at a grade GS-15 level; that the

posittov *thich he occupied at the trade GS-14 level wa initially
9 advortised at a grade GS-S levul; that a man Uho mu 4 Civiltag

venoWUl Officer while Mr. Russell was classified at Lbe groda GS-t4
ieval thought the clafwnt's position should har beim &radod st a

i Gs-15 level; nd that Mr. husocll performed his dutels a*deuately.
In additiou. Hr. Puwnc1l feels that hIi case Is similar to the situp-
tLon ila a prevIous CAcytrttler GeCeral decision, 53 Cosap. Gen. 216Y

* (1973), in Wteb a claimant 'tids granted a retroactive prccantlou vith
btrkpay.

Tnhe general ruld In cases of thts unture Is that an avploqee of
I'.! the Caveriscat la tatitled only to the srlary of the pOitLon to wtich

be is cLUally App;oivtsd, tagardleas of tbe dutie. he performs, When
in gnqloyse perfvts ()uttles normally pertrovted by one In a grade level
higher th=a the one he holds, be is aot ectitled Lo the salary ef the
higher level ntil such timet s ba i1 pruoted to tWY. losher level.
See UiLz4d ttj v. jkLg195ai U.S. 750 (1877)1 #pMonZ&. gaited Syaes
35 Ct. CI. 603 (1900) _Ba1#tttv. tw'tod stes, 37 Cr. Cl. 44 /1901):
JASkeo . RZItod At tea. 42 Ct. cf. 39 (19061 D; lab et nl.Tv.

kpAStmtU. 153 Ct. 1. 702 (1968); 51, Cop. GC(. 63 i973);
&t 179207,¶rvetber 21, 19t3. Ta Uaalmune. 2b.tediltvJea, 100 Ct. Cl.
41 (1943), a claant sued te VScoW*X monay allegedly owd hilr because
It* had been I-Squired to perforn dutites at a grade level higher than
the oat be held. The Court of Clairis statedi

"There are inaver;Abte instances in the Govenztnt
service wthtre aoyess of a Lower clastfication per-
foin the duties of a bighsr clams6ification * * * rhe
salaries ficsd by Congrtes are the saLareas payable to
those *two hold the office and nct to thoso iwbo perform
thc duties of tbe offlce. Chic may Mold the offite only
by appointment by h's superior, and the I.&r vests in
the .¶uporior the discretion as to siaetbtar or not
appointnent to the office shall be mode. here tag
pLaiVtiff has reLwiryd the saLary of the nfttce to ?Lhic
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acourts har constwtently blad that a parsati'a r1jht to alnry Is
dtunid by Lhe poaiUoi %ditrh hi hold. rather tLa the duraw he
Perfou.

As a gew l rule, an eSiaitrntin clbw in sa glsvy y aot
be e ntroartlvnly affett in the absence of a stitts ut pro-

diiLn& Whom an eployee parfome dwtues entitlIag him tno ero-
paasted et a grade htbler thean e one in Which his positios Il
ctrrntly elssif ld -ad is able to obtahxt rwelniflcatLon and pro-
*,itiom be Ln a not natitlod to ceqNaatiaa ae the higher graft lnei
for wrk parfoad prior t the that his promotioa bue
effectin. See 2 Coaw, Gen. 7Q6; (1947); fl COoP. CGen. 583 1960)j I'
40 Car. Can* 207j(1960); 52 Coxp. Cea. 651i(1975)1 52 Cap. Ce. 92?;
(1973).

11 ostabItshkmt of pwstimo for Federal aloyeeo, the grading
of suclh positions, nd tha appoiatnt of ley*ea to the pos~tlons
&re mAttan of amiotrativn disertian vbich ret with th CivUI
Salevie Ccaismio e tb* aiLtTitive agJmy lno1vwd in tndiv1.dual
r4ses. S4"V ' (irof W ~ 3tat. 168 Ct. Cl, 77 (1964);
___ v RsiV SLal. 177 Ct. Ce. 81S (1966). Faderal sm!1iyees
hnr zv vatod right cD be PLntod to hiaher grdes at stucn.fic tmex.
b-17J1f13,yeluxt 6, 1972,

The" am s4 eception. to the goaenl rate that a*duitutrat.ve
cheasts ln salary wil not be sace rotroaetitly. We bavt permitted
rstroctlve poa tiono vith resutLn4 salary adjuatremts whare aVloy-
fl %mIN £dwnflyl affectd by the failurt of an agency to carry out
or caply with oaditcrettionarY requflnts found in law, adt;n*'tra-
tin ieulatioea nutu dst or a colltctl bargaining a*res"
wout, S7 /54 Cy., Can. f(b -181M0), Novmar ';O, 1974; 54 Coap.
CAPO'.*a4 Ctaber .I, 1974 -18O10lO)5 54 ij. 'Decervbar 2, 1974
{S-18COIslf. aIn each of heas* casm, tŽhe agency's ztia.a were found
to contitute i t3rmtAfi£ed cr umnnmrrtared rervocA actim >nad
wtroacttn cormtiooa pf such actions Was author'zed under the Back

pay Act, 5 U.S.C. 5596 (1970).

Hr. nassl! asrama that our heoding in 53 Lea.. Gen, Z16A1973)
apports his contention that he 1,3 nttled to backpey. tn that care
an cKliyeo mada a clska fur rntroactin vrOrDtlon *nd salary
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differential bgeneu grades GS-12 and GS-13. The claimant there
argued successfully that the position in which he had been serving
As a grade CS-12 wva reclassifiad to a grade GS-13 level by the
admhinitrative office end although be was legally qualified for the
prosotton. the amuinistrative office failed to prorote him in a
timely fashion. We poiUted out that when a position has been
reclassified to a higher grade, Civil Service Coanission regulations
requira that an agency munt, within a reasonable tinT, either procots
the incasbent, if qualified, or remove him. We atated thats

"It is well established that, wben au agency
rnclaasifiea a position to a higher grade, it must,
within a reasonable time after the data of final
position clasuification, either promote the Incum-
bent if be Is otherwise qualified or rwnovt him.
Set B-165307, tkreamber 4, 19681 4a Ccup. Gan. 258
(i96S); 37 Co0p. Gen. 492 (1958). This La to be
dlrtb.rdteh d from tha situation where an ezwiove
is detnAled to a hhsraprsde position, In the
latter sitastinn. the ewrtoyge is entttld to the
cawantion oinlY of the trade to which 1. baa
Sw n offIV SOVO~lktd Where, on the other
hcad, as in the instant case, an agency upgradeu
a position, the retention of the incuibent in that
position gaounts to a determination by the agency
that the incumnbent is in fact qualified to perforn
the duty of the higher grads. * * * (Emphasis
added.)

Thus, the agency's failure to either promote the employee or removc
him was unjustified.

Mr. Russell's situation is entirely different. During the entire
period in question, it was adrunietratively detemied to cnintain his
positioc at grade GS014, and there ic no evidence that the Civil Survice
Conission had ordered a htgher classification with which the agency
failed to comoly. The fact that Mr. RUsaell, between May 20, 1968, and
October 20, 1973, may have perforned the eane dutias for which other
individuals at other commsad were being paid at a grade GS-15 level
does not, per se, make his administrative office's decision to hold him
to the grade OS-I1 level improper.

O0 the record before us we find no evidence that Hr. Ruhssell has
auffarad ca unjuatifted or uwiarranted personnel action within the

4



3.18)218

,gning of the Datk Pay .ct, 5 U.S.C. 3596./oar are we aware of any
ctb0 r statute which would uistbrie a retroactive protion in his
,jntioa. Mcordingly beasuse Het. RuSant WAS officially classified
Ls, * rded 0-14 position during the period in questioc, be received
all tn salary to Sdch he wae ntitled, and hs claim may not be

Conoptrollsr General
of thm Vat*4 States




